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FACTUM OF THE APPLICANT 

  

PART I  -   NATURE OF THE APPLICATION 

1. This factum is filed in support of an Application brought by Phoenix Brands LLC (“Phoenix 

Brands” or the “Applicant”), in its capacity as foreign representative (the “Foreign 

Representative”) of itself as well as Phoenix Brands Parent LLC, Phoenix Brands Canada ULC 

(“Phoenix Canada”), and Phoenix North LLC (collectively, the “Chapter 11 Debtors”, and with 

their other non-debtor affiliated companies, the “Phoenix Group”) for Orders pursuant to sections 

46 through 49 of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

“CCAA”), for, inter alia: 

(a) recognition of the Chapter 11 Cases (defined below) as foreign main proceedings 

pursuant to Part IV of the CCAA; 

(b) recognition of certain First Day Orders (defined below); and 

(c) the granting of the DIP Lenders’ Charge (defined below).  
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2. Capitalized terms used herein and not otherwise defined have the meaning given to them in 

the affidavit of William Littlefield sworn May 24, 2016 (the “Littlefield Affidavit”).1 

PART II  - THE FACTS 

3. The Phoenix Group sources, manufactures, and distributes laundry and fabric care products 

throughout North America, selling wholesale to regional and national retailers located within the 

United States and Canada. The Phoenix Group’s products include Rit dye, Sun Guard wash-in 

powder, Final Touch fabric softener, U.S. laundry detergent brands Fab, Dynamo, Ajax Laundry 

Detergent, Fresh Start, and Cold Power, and Canadian laundry detergent brands Arctic Power, and 

ABC (“Canadian Laundry”, and collectively with the other products listed above, the “Brands”).2  

4. Headquartered in Stamford, Connecticut,3 the Chapter 11 Debtors outsource the 

manufacturing of all laundry detergent and fabric care products to third parties in the United States. 

Accordingly, the bulk of the Phoenix Group’s operations are in support of sales initiatives for these 

product.4 

A. The Chapter 11 Cases 

5. On May 19, 2016 (the “Petition Date”), each of the Chapter 11 Debtors filed voluntary 

petitions for relief (the “Petitions”) pursuant to chapter 11 of the U.S. Bankruptcy Code with the 

United States Bankruptcy Court for the District of Delaware (the “U.S. Court”).5 

                                                
1  Affidavit of William Littlefield, sworn May 24, 2016, Application Record, tab 2 [the “Littlefield Affidavit”]. 
2  Littlefield Affidavit at para 10. 
3  With the exception of Phoenix Canada, whose registered head office is in Toronto, Ontario.  
4  Littlefield Affidavit at para 11. 
5  Littlefield Affidavit at para 4. 



- 3 - 
 

  

6. The Chapter 11 Debtors have filed several motions with the U.S. Court and on May 23, 2016, 

the U.S. Court heard motions (the “First Day Motions”) for the following interim or final orders 

(collectively, the “First Day Orders”): 

(a) Foreign Representative Order; 

(b) Joint Administration Order; 

(c) Employee Wages Order; 

(d) Insurance Order; 

(e) Cash Management Order; 

(f) Interim Critical Brokers Order;  

(g) Interim Utility Order; and 

(h) Interim Financing Order.6 

7. The U.S. Court approved the Interim Financing Order pending a further hearing on the issue 

scheduled for June 7, 2016. The other First Day Orders (subject, in some instances, to certain 

amendments approved by the U.S. Court) were also approved by the U.S. Court.  

B. The Chapter 11 Debtors 

8. The Chapter 11 Debtors consists of: 

                                                
6  As set out in more detail in the Littlefield Affidavit at para 44. Certified copies of the Orders are attached to the 

Affidavit of Karin Sachar, sworn May 24, 2016, Application Record, tab 3 (the “Sachar Affidavit”) at Exhibit M, . 
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(a) Phoenix Brands, Phoenix Brands Parent LLC, and Phoenix North LLC, all of which 

are incorporated under the laws of the State of Delaware; and   

(b) Phoenix Canada, which is an unlimited liability company incorporated under the laws 

of Nova Scotia. Phoenix Canada has two members of its Board of Managers: Mr. 

Pieter Kodde and Mr. William Littlefield, both of whom reside in the United States. 

Mr. Littlefield is also the Chief Executive Officer of Phoenix Canada.  

9. Phoenix Brands Parent LLC is the ultimate parent of the Chapter 11 Debtors.  

C. Business in Canada 

10. Phoenix Canada supports the Phoenix Group’s operations in Canada. It holds inventory in its 

own name primarily located in a warehouse in Ontario (with additional inventory located in a 

warehouse in New Brunswick) and has its own set of vendor relationships. Phoenix Canada pays its 

exclusive vendors from revenues generated in Canada. 

11. Phoenix Canada’s operations are fully integrated with the U.S. operations of the Phoenix 

Group.7 There is only one Canadian employee who works from a home office in Ontario and reports 

directly to superiors in the United States. Phoenix Canada does not own any facilities in Canada. 

Phoenix Canada’s bank account at Royal Bank of Canada is part of an integrated cash management 

system, and funds are moved around between Phoenix Canada and other members of the Phoenix 

Group to address cash-flow needs. All of Phoenix Canada’s inventory is manufactured in the United 

States and is purchased from the Phoenix Group’s U.S. subsidiaries.8 

                                                
7  Littlefield Affidavit at para 22. 
8  Littlefield Affidavit at para 21. 
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12. All corporate and other major decision making occurs in the United States. Moreover, Phoenix 

Canada is entirely reliant on the managerial functions provided by Phoenix Brands in the U.S., 

including IT, human resources, marketing, communications, strategic direction, pricing decisions, 

business development decisions, accounts payable, accounts receivable and treasury functions.9 

13. Further, Phoenix Canada is a guarantor under Phoenix Brands’ Senior Facility and 

Subordinated Credit Facility. In connection with the guarantees provided with respect to the Senior 

Facility, Phoenix Canada has granted general security over all its assets.10 

D. The Need for Canadian Proceedings 

14. The Chapter 11 Debtors are insolvent and face a liquidity crisis. The Phoenix Group has 

commenced the Chapter 11 Cases, has entered into the three stalking horse agreements and plans to 

quickly seek court approval of, and proceed with, its proposed sale process (the “Sale Process”) for 

the benefit of all of its stakeholders.11 

15. The Phoenix Group requires protection and coordinated relief in Canada to facilitate an 

effective and efficient sale transaction for reasons including: 

(a) As part of the Chapter 11 Cases, the Chapter 11 Debtors will require funding through 

a debtor-in-possession (“DIP”) facility provided by the existing Secured Lenders. 

Phoenix Brands is the borrower under the DIP Facility. The Secured Lenders have 

agreed to provide DIP financing pursuant to the DIP credit agreement. The Secured 

Lenders have required that Phoenix Canada (who will be a recipient of intercompany 

funding), along with the other non-borrower Chapter 11 Debtors, be guarantors under 

                                                
9  Littlefield Affidavit at para 22(g). 
10  Littlefield Affidavit at para 22(i). 
11  Littlefield Affidavit at paras 39-41. 
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the DIP Facility and that super-priority liens and charges be granted on the Chapter 11 

Debtors’ property in Canada (the “DIP Lenders’ Charge”); 

(b) The stalking horse agreement for the sale of Canadian Laundry requires that the 

Applicant seek recognition of the U.S. Court’s Order approving the sales procedure 

(“Bid Procedures Order”) within five days of the entering of the Bid Procedures 

Order in the U.S. Court;12 and 

(c) A coordinated approach provides for the best potential outcome. 

PART III  - THE ISSUES 

16. The issues on this motion are: 

(a) Are the Chapter 11 Cases a “foreign main proceeding” pursuant to Part IV of the 

CCAA? 

(b) If so, are the Chapter 11 Debtors entitled to the relief sought in the Initial Recognition 

Order and Supplemental Order pursuant to sections 46 through 49 of the CCAA 

including, 

(i) Granting the Stay of Proceedings; 

(ii) The recognition of the First Day Orders; and 

(iii) Granting the DIP Lenders’ Charge? 

                                                
12  Littlefield Affidavit at para 40. 
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PART IV  -   THE LAW 

A. The Chapter 11 Cases are Foreign Main Proceedings 

(a) The Chapter 11 Cases are Foreign Proceedings 

17. The purpose of Part IV of the CCAA is to facilitate the administration of cross-border 

insolvencies and create a system under which foreign insolvency proceedings can be recognized in 

Canada.  Section 44 of the CCAA provides as follows: 

44. The purpose of this Part is to provide mechanisms for dealing with cases of cross-
border insolvencies and to promote 

(a) cooperation between the courts and other competent authorities in Canada with 
those of foreign jurisdictions in cases of cross-border insolvencies; 

(b) greater legal certainty for trade and investment; 

(c) the fair and efficient administration of cross-border insolvencies that protects the 
interests of creditors and other interested persons, and those of debtor companies; 

(d) the protection and the maximization of the value of debtor company’s property; 
and 

(e) the rescue of financially troubled businesses to protect investment and preserve 
employment.13 

18. Pursuant to Section 46(1) of the CCAA, a foreign representative may apply to the court for 

recognition of a foreign proceeding in respect of which he or she is a foreign representative.14 

19. Pursuant to Section 47 of the CCAA, two requirements must be met for an order recognizing 

a foreign proceeding: 

(a) the proceeding is a “foreign proceeding”; and 

(b) the applicant is a “foreign representative” in respect of that foreign proceeding.15 

                                                
13  CCAA, s. 44. 
14  CCAA, s. 46(1). 
15  CCAA, s. 47. 
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20. Section 45(1) of the CCAA defines a “foreign representative” as one who is authorized in a 

foreign proceeding in respect of a debtor company to: 

(a) monitor the debtor company’s business and financial affairs for the purpose of 
reorganization; or 

(b) act as a representative in respect of the foreign proceeding.16 

21. In the Chapter 11 Cases, the Chapter 11 Debtors sought the appointment of Phoenix Brands 

as the foreign representative of the Chapter 11 Debtors within the meaning of subsection 45(1) of the 

CCAA. The Foreign Representative Order was granted by the U.S. Court on May 23, 2016.17 

22. Section 45(1) of the CCAA defines a “foreign proceeding” as any judicial proceeding,  

including interim proceedings, in a jurisdiction outside of Canada dealing with creditors’ collective 

interests generally under any law relating to bankruptcy or insolvency in which a debtor company’s 

business and financial affairs are subject to control or supervision by a foreign court for the purpose 

of reorganization.18 

23. The courts have consistently recognized proceedings under Chapter 11 of the United States 

Bankruptcy Code to be foreign proceedings for the purposes of the CCAA.19 

24. Pursuant to the foregoing, as Phoenix Brands has been declared a “foreign representative” in 

the Chapter 11 Cases by the U.S. Court, it is submitted that this Court should recognize the Chapter 

11 Cases as a “foreign proceeding” within the meaning of subsection 47(1) of the CCAA. 

                                                
16  CCAA, s. 45(1). 
17  Foreign Representative Order, Exhibit “M” to the Sachar Affidavit. 
18  CCAA, s. 45(1). 
19  Ceasars Entertainment Operating Company, Co. (Re), 2015 ONSC 712 (S.C.J. [Commercial List]) at para 28, Brief 

of Authorities of the Applicant, Tab 3 [“Ceasars”]; Lightsquared LP (Re), 2012 ONSC 2994 (S.C.J. [Commercial 
Lisl]), at paras. 18-19, Brief of Authorities of the Applicant, Tab 7 [“Lightsquared”]; Babcock & Wilcox Canada 
Ltd., (Re), 2000 CarswellOnt 704 (S.C.J. [Commercial List]), at para. 13, Brief of Authorities of the Applicant, Tab 
2 [“Babcock”]; Lear Canada, (Re), 2009 CarswellOnt 4232 (S.C.J. [Commercial List]), at para. 12, Brief of 
Authorities of the Applicant, Tab 6 [“Lear”]. 
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(b) The Chapter 11 Cases are Foreign Main Proceedings 

25. Once it has determined that a proceeding is a “foreign proceeding”, the Court is required,  

pursuant to Section 47(2) of the CCAA, to specify in its order whether the foreign proceeding is a 

“foreign main proceeding” or a “foreign non-main proceeding.”20 

26. A “foreign main proceeding” is defined as a “foreign proceeding in a jurisdiction where the 

debtor company has the centre of its main interests” (“COMI”).21 

27. The CCAA does not provide a definition for COMI, but Section 45(2) of the CCAA provides 

that, in the absence of proof to the contrary, a debtor company’s registered office is deemed to be the 

centre of its COMI.22 In order to rebut this presumption, sufficient evidence is required. Further, Part 

IV of the CCAA does not specifically take into account corporate groups. It is therefore necessary to 

conduct the COMI analysis on an entity-by-entity basis.  

28. The registered offices of all of the Phoenix Group entities, with the exception of Phoenix 

Canada, are situated in the United States. Therefore, the presumption in s. 45(2) of the CCAA will 

deem the COMI of each of those entities to be in the United States. 

29. Phoenix Canada’s registered head office is in Toronto.23 

30. A number of Canadian authorities have addressed the issue of determining the COMI for a 

Canadian entity operating in a larger corporate group. In Angiotech,24 Justice Walker outlined some 

factors that are to be considered: 

                                                
20  CCAA, s. 47(2). 
21  CCAA, s. 45(1). 
22  CCAA, s 45(2). 
23  Littlefield Affidavit at para 42. 
24  Angiotech Pharmaceuticals Inc., (Re), 2011 BCSC 115, Brief of Authorities of the Applicant, Tab 1 [Angiotech]. 
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(a) the location where corporate decisions are made; 

(b) the location of employee administrations, including human resource functions; 

(c) the location of the company’s marketing and communication functions; 

(d) whether the enterprise is managed on a consolidated basis; 

(e) the extent of integration of an enterprise’s international operations; 

(f) the centre of an enterprise’s corporate, banking, strategic and management functions; 

(g) the existence of shared management within entities and in an organization; 

(h) the location where cash management and accounting functions are overseen; 

(i) the location where pricing decisions and new business development initiatives are 

created; and 

(j) the seat of an enterprise’s treasury management functions, including management of 

accounts receivable and accounts payable.25 

31. In Elephant & Castle,26 Justice Morawetz (as he then was) recognized the Angiotech factors 

listed above27 and also identified what he considered to be the most significant factors: 

However, it seems to me, in interpreting COMI, the following factors are usually 
significant: 

(a) the location of the debtor’s headquarters or head office functions or nerve centre; 

(b) the location of the debtor’s management; and 

                                                
25  Angiotech, at para 7, Brief of Authorities of the Applicant, Tab 1. 
26  Massachusetts Elephant & Castle Group Inc., (Re), 2011 ONSC 4201 (S.C.J. [Commercial List]), Brief of 

Authorities of the Applicant, Tab 8 [Elephant & Castle]. 
27  Elephant & Castle, at para 26, Brief of Authorities of the Applicant, Tab 8. 
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(c) the location which significant creditors recognize as being the centre of the 
company’s operations.28 

32. Justice Morawetz had further opportunity to revisit the issue in Re Lightsquared. He indicated 

that the following principal factors, when considered as a whole, will tend to indicate whether the 

location in which the proceeding has been filed is the debtor’s COMI: 

(a) the location is readily ascertainable by creditors; 

(b) the location is one in which the debtor’s principal assets or operations are found; and 

(c) the location is where the management of the debtor takes place.29 

33. In Re Lightsquared, the Court further determined: 

In most cases, these factors will all point to a single jurisdiction as the centre of main 
interests. In some cases, there may be conflicts among the factors, requiring a more 
careful review of the facts. The court may need to give greater or less weight to a 
given factor, depending on the circumstances of the particular case. In all cases, 
however, the review is designed to determine that the location of the proceeding, in 
fact, corresponds to where the debtor’s true seat or principal place of business actually 
is, consistent with the expectations of those who dealt with the enterprise prior to 
commencement of the proceedings.30 

34. The Court has also held that a Canadian company in a multiple debtor Chapter 11 filing where 

all of the other debtors are incorporated in the United States was a relevant factor in finding the COMI 

for the Canadian debtor in the United States.31  

                                                
28  Elephant & Castle, at para 30, Brief of Authorities of the Applicant, Tab 8. 
29  Lightsquared, at para. 25, Brief of Authorities of the Applicant, Tab 7. 
30  Lightsquared, at para. 26, Brief of Authorities of the Applicant, Tab 7.  
31  Ceasars at para 35, Brief of Authorities of the Applicant, Tab 3.   
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35. It is submitted that the following factors support a finding that the COMI of Phoenix Canada 

is also in the United States:  

(a) Phoenix Canada’s registered head office (Toronto) was listed for corporate purposes 

only. Phoenix Canada’s business is closely integrated into the Phoenix Group’s 

business as a whole. 

(b) There are no administrative functions performed in Canada; 

(c) There is only one Canadian employee, and he reports directly to superiors in the United 

States; 

(d) The Phoenix Group does not own any facilities in Canada; 

(e) Canadian revenues make up only 8-10% of total revenues for the Phoenix Group; 

(f) All of the senior executives of the Chapter 11 Debtors, including Phoenix Canada, 

reside in the United States; 

(g) All corporate and other major decision-making occurs in the United States; 

(h) Phoenix Canada is entirely reliant on U.S. managerial functions provided by Phoenix 

Brands for all overhead services including IT, human resources, marketing, 

communications, strategic direction, pricing decisions, business development 

decisions, accounts payable, accounts receivable and treasury functions; 

(i) The Phoenix Group has only one Canadian bank account at the Royal Bank of Canada 

which is fully integrated into the Chapter 11 Debtors’ overall cash management 

system;   
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(j) Phoenix Canada has provided guarantees under the Phoenix Group’s Senior Credit 

Agreement and Subordinated Credit Agreement.  In connection with the guarantees 

provided, Phoenix Canada has granted general security over all its assets. As a result, 

the majority of the creditors of the Chapter 11 Debtors are common; and 

(k) Phoenix Canada is wholly dependent on the Chapter 11 Debtors for all or substantially 

all of its funding requirements.32   

36. The Applicant therefore submits that the COMI of the Chapter 11 Debtors is the United States 

and that the Chapter 11 Cases should therefore be recognized as a “foreign main proceeding” in 

Canada pursuant to the CCAA. 

B. The Chapter 11 Debtors are Entitled to the Initial Recognition Order and the 
Supplemental Order 

37. In addition to recognition of the Chapter 11 Cases as a foreign main proceeding, the Initial 

Recognition Order, as supplemented by the Supplemental Order, seeks a stay of proceedings against 

the Chapter 11 Debtors. 

(a) Stay of Proceedings is required and appropriate 

38. Section 48(1) provides that once the Court has found that a foreign proceeding is a “foreign 

main proceeding”, it is required to grant certain mandatory relief, including a stay of proceedings, as 

follows: 

48 (1) Subject to subsections (2) to (4), on the making of an order recognizing a 
foreign proceeding that is specified to be a foreign main proceeding, the court shall 
make an order, subject to any terms and conditions it considers appropriate, 

 (a) staying, until otherwise ordered by the court, for any period that the court 
considers necessary, all proceedings taken or that might be taken against the debtor 

                                                
32  Littlefield Affidavit at para 22(j). 
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company under the Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act; 

 (b) restraining, until otherwise ordered by the court, further proceedings in any 
action, suit or proceeding against the debtor company; 

 (c) prohibiting, until otherwise ordered by the court, the commencement of any 
action, suit or proceeding against the debtor company; and 

(d) prohibiting the debtor company from selling or otherwise disposing of, outside 
the ordinary course of its business, any of the debtor company’s property in Canada 
that relates to the business and prohibiting the debtor company from selling or 
otherwise disposing of any of its other property in Canada.33 

39. In addition to the automatic relief provided for in Section 48, Section 49 of the CCAA provides 

that the Court may, at its discretion, make any order that it considers appropriate if it is satisfied that 

it is necessary for the protection of the debtor company’s property or the interests of a creditor or 

creditors.34 Furthermore, Section 50 of the CCAA provides that an Order under Part IV “may be made 

on any terms and conditions that the court considers appropriate in the circumstances.”35 

40. Finally, Section 52(1) of the CCAA provides that if an order recognizing a foreign proceedings 

is made, the Court “shall cooperate, to the maximum extent possible, with the foreign representative 

and the foreign court involved in the foreign proceeding.”36 

41. In light of the events leading up to the Chapter 11 Cases and this application for recognition  

(as described in the Littlefield Affidavit), it is both necessary and appropriate in the circumstances 

for this Court to grant the stay of proceedings sought by Phoenix Brands, in its capacity as Foreign 

Representative of the Chapter 11 Debtors. 

                                                
33  CCAA, s. 48(1). 
34  CCAA, s. 49(1). 
35  CCAA, s. 50. 
36  CCAA, s. 52(1). 
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(b) Recognition of First Day Orders is appropriate 

42. The Applicant is seeking an order recognizing and giving effect to the “First Day Orders” as 

set out above. 

43. The central principle governing Part IV of the CCAA is comity, which mandates that Canadian 

courts should recognize and enforce the judicial acts of other jurisdictions, provided that those other 

jurisdictions have assumed jurisdiction on a basis consistent with principles of order, predictability 

and fairness. In particular, courts in Canada and the United States have made efforts to complement, 

coordinate and accommodate each other’s proceedings.37 

44. Canadian courts have emphasized the importance of comity and cooperation in cross-border 

insolvency proceedings for the purpose of avoiding multiple proceedings, inconsistent judgments and 

general uncertainty. Coordination of international insolvency proceedings is particularly critical in 

ensuring the equal and fair treatment of creditors regardless of their locations.38 

45. In furtherance of the principle of comity, Canadian courts should allow a foreign court to 

exercise principal control over the insolvency process if that other jurisdiction has the closest 

connection to the proceeding. Where there is interdependence between operations of a company in 

the United States and Canada as to facilities and services, the granting of relief under Part IV is 

particularly important.39 

                                                
37  Babcock, at paras. 4-13, Brief of Authorities of the Applicant, Tab 2; Matlack Inc., (Re), 2001 CarswellOnt 1830 

(S.C.J. [Commercial List]), at paras. 3, 9, Brief of Authorities of the Applicant, Tab 9 [“Matlack”]; Lear, at para. 12, 
Brief of Authorities of tile Applicant, Tab 6; 

38  Roberts v. Picture Butte Municipal Hospital, 1998 CarswellAlta 636 (Q. B.) at para. 20, Brief of Authorities of the 
Applicant, Tab 10; Matlack. at para. 3, Brief of Authorities of the Applicant, Tab 9. 

39  Matlack. at para. 8, Brief of Authorities of the Applicant, Tab 9. 
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46. The granting of the Initial Recognition Order and the Supplemental Order is appropriate for 

the following reasons: 

(a) The U.S. Court has appropriately taken jurisdiction over the Chapter 11 Cases, so 

comity will be furthered by this Court’s recognition of and support for the Chapter 11 

Cases already under way in the United States; 

(b) Coordination of proceedings in the two jurisdictions will ensure equal and fair 

treatment of all stakeholders, whether they are located in the United States or Canada; 

(c) Given the close connection between the Phoenix Group and the United States, it is 

reasonable and sensible for the U.S. Court to have principal control over the 

insolvency process. This will produce the most efficient restructuring for the benefit 

of all stakeholders; 

(d) It is clear that the Chapter 11 Debtors need to move quickly, particularly in respect of 

the Sale Process. It is in the interests of all stakeholders that there be a coordinated 

approach in terms of dealing with this matter so as to preserve value for stakeholders; 

(e) The vast majority of Phoenix Canada’s liabilities are in relation to the Senior Facility 

and the Subordinated Credit Facility and Phoenix Canada has almost no standalone 

debt; and 

(f) The Canadian and U.S. operations of the Phoenix Group are highly integrated. 

(c) Information Officer is Unnecessary in the Circumstances 

47. The appointment of an information officer is not a requirement under the CCAA and the 

Applicant is not seeking the appointment of an information officer at this time. The Phoenix Group 
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anticipates an expedited Sale Process and does not have the funding to stay in Chapter 11 for a 

prolonged period of time. As such, it is not anticipated that extensive reporting will be required. To 

the extent that First Day Orders are to be recognized in Canada, affidavit evidence will be provided 

by the Foreign Representative. If the need for an information officer becomes apparent, a request for 

the appointment of one will be made at the appropriate time. 

(d) DIP Lender’s Charge should be granted  

48. The Chapter 11 Debtors are facing a liquidity crisis and require DIP financing in order to fund 

their operations while they pursue the sale of the Brands.40  On May 23, 2016, the U.S. Court granted 

the Interim Financing Order, finding, among other things, that (i) the Interim Financing Order was 

fair and reasonable; and (ii) access to the DIP Facility was vital to the preservation and maintenance 

of the going concern value of the business and the Chapter 11 Debtors’ successful reorganization.41  

49. Section 3(c) of the Interim Financing Order provides for a “full roll-up” (once final approval 

of the DIP Financing is granted by the U.S. Court) whereby Phoenix Brands, a Delaware incorporated 

entity that is the borrower under the DIP Facility, will use proceeds from the DIP Facility to repay 

the senior secured debt in an aggregate amount up to approximately $23,704,313 outstanding under 

the Senior Credit Agreement (prior to that time post-filing cash receipts will be used by Phoenix 

Brands to repay its pre-filing indebtedness).42 A roll-up provision may not be permissible under 

section 11.2 of the CCAA; however, a roll-up is permissible in appropriate circumstances in a 

recognition proceeding, and has been approved by this Court in circumstances similar to the present 

application.43 

                                                
40  Littlefield Affidavit at paras 49-50. 
41  Littlefield Affidavit at para 51 and Exhibit “B” attached thereto. 
42  Littlefield Affidavit, Exhibit “B”. 
43  Hartford Computer Hardware Inc., (Re), 2012 ONSC 964 (S.C.J. [Commercial List]), at paras. 18-19, 2012 

CarswellOnt 2143, Brief of Authorities of the Applicant, Tab 4 [Hartford]. 
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50. In Hartford, an application under part IV of the CCAA, the Court reasoned: 

The Information Officer and Chapter 11 Debtors recognize that in CCAA 
proceedings, a partial “roll up” provision would not be permissible as a result of s. 
11.2 of the CCAA, which expressly provides that a DIP charge may not secure an 
obligation that exists before the Initial Order is made. 

Section 49 of the CCAA provides that, in recognizing an order of a foreign court, the 
court may make any order that it considers appropriate, provided the court is satisfied 
that it is necessary for the protection of the debtor company’s property or the interests 
of the creditor or creditors. 

It is necessary, in my view, to emphasize that this is a motion to recognize an order 
made in the “foreign main proceeding”….  

A significant factor to take into account is that the Final DIP Facility Order was 
granted by the U.S. Court.  In these circumstances, I see no basis for this court to 
second guess the decision of the U.S. Court.44   

51. An analysis similar to that set out in Hartford applies to the present application. The Applicant 

is seeking that the Chapter 11 Proceeding be recognized as a foreign main proceeding, and the U.S. 

Court has granted the Interim Financing Order, noting that it was “fair and reasonable”. In approving 

the Interim Financing Order, the U.S. Court noted that the Chapter 11 Debtors stipulated that all assets 

are subject to the pre-filing liens in favor of the Secured Lenders. Pursuant to the terms of the Interim 

Financing Order, parties are able to challenge whether or not there are any deficiencies in the pre-

filing collateral package within a prescribed period of time. Consistent with the findings of the U.S. 

Court, the relief requested is necessary for the protection of the Phoenix Group’s property and for the 

interests of creditors in Canada. 

52. Further, the only Chapter 11 Debtor resident in Canada (Phoenix Canada) is not a borrower 

under the DIP Facility and is only required to be a guarantor thereof. This Court has found that the 

following factors are relevant in determining the appropriateness of a guarantee in connection with a 

debtor-in-possession loan facility:  

                                                
44  Hartford at paras 10-14, Brief of Authorities of the Applicant, Tab 4. 
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(a) the need for additional financing by the Canadian debtor to support a going concern 

restructuring; 

(b) the benefit of the breathing space afforded by CCAA protection; 

(c) the availability (or lack thereof) of any financing alternatives, including the availability 

of alternative terms to those proposed by the DIP lender; 

(d) the practicality of establishing a stand-alone solution for the Canadian debtors; 

(e) the contingent nature of the liability of the proposed guarantee and the likelihood that 

it will be called on; 

(f) any potential prejudice to the creditors of the entity if the request is approved, 

including whether unsecured creditors are put in any worse position by the provision 

of a cross-guarantee of a foreign affiliate than as existed prior to the filing, apart from 

the impact of the super-priority status of new advances to the debtor under the DIP 

financing; 

(g) the benefits that may accrue to the stakeholders if the request is approved and the 

prejudice to those stakeholders if the request is denied; and 

(h) a balancing of the benefits accruing to stakeholders generally against any potential 

prejudice to creditors.45  

53. The factors in these circumstances militate in favor of both granting the DIP Lenders’ Charge 

and in allowing for Phoenix Canada to act as a guarantor in connection with the DIP Facility: 

                                                
45  Indalex Ltd. (Re), 2009 CarswellOnt 1998 (S.C.J. [Commercial List]), at para 8, Brief of Authorities of the Applicant, 

Tab 5. 



- 20 - 
 

  

(a) The DIP Lenders’ Charge furthers the objectives of the CCAA and is commercially 

reasonable as it allows the Chapter 11 Debtors to continue operations and pursue the 

sale of the Brands; 

(b) The Applicant is not aware of any secured creditors likely to be affected by the DIP 

Lenders’ Charge other than the Senior Lenders under the Senior Facility - specifically, 

other than the Agents under the Senior Facility, there are no PPSA registrants against 

the Chapter 11 Debtors in either Ontario or Nova Scotia;46 

(c) The motion to approve the Interim Financing Order proceeded on an uncontested basis 

in the U.S. Court, which motion was on notice to the Senior Lenders, the Trustee under 

the Subordinated Credit Facility and the Subordinated Lender;47 

(d) The amounts to be secured by the DIP Lenders’ Charge are appropriate and required 

having regard to the Chapter 11 Debtors’ cash-flow statement; 

(e) The Chapter 11 Debtors need immediate access to the DIP Facility to ensure their 

continued operations during these proceedings;48 

(f) The Chapter 11 Debtors investigated the possibility of obtaining alternative post-

petition financing from other third party lenders, who were either unwilling to provide 

financing or only willing to do so on a “priming” basis on economic terms no more 

favorable to the Chapter 11 Debtors than the DIP Facility;49 

                                                
46  Littlefield Affidavit at paras 34-35. 
47  Littlefield Affidavit at para 51. 
48  Littlefield Affidavit at para 49. 
49  Littlefield Affidavit at paras 47, 50. 
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(g) Given the degree of integration of Phoenix Canada with the Chapter 11 Debtors’ as 

well as the existing encumbrances, there is no viable stand-alone financing or 

restructuring option for Phoenix Canada;  

(h) Phoenix Canada is already the guarantor of the obligations under the Senior Credit 

Agreement and has granted first registered security in respect of those guarantee 

obligations. As such, it is in the best interest of Phoenix Canada to serve as guarantor 

under the DIP Facility. The roll-up component of the DIP Financing will not result in 

any material change to the collateral position of the stakeholders junior to the Senior 

Lenders; and  

(i) The DIP Facility will provide the Chapter 11 Debtors with sufficient and immediate 

liquidity which will allow for the preservation of the value of the Phoenix Group 

during the Chapter 11 Cases without the risk of a priority fight, provide key 

constituents with confidence regarding the state of the Chapter 11 Debtors and allow 

the Chapter 11 Debtors to pursue the sale of the Brands. This will ultimately benefit 

the Chapter 11 Debtors’ stakeholders including Phoenix Canada’s stakeholders. 

54. It is unlikely that the proposed DIP Lenders’ Charge or the requirement for Phoenix Canada 

to provide a guarantee in connection with the DIP Facility will cause prejudice to the Chapter 11 

Debtors’ stakeholders; rather it will allow the Chapter 11 Debtors to have ongoing cash flow in order 

to continue operations.  
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SCHEDULE “B” 

RELEVANT STATUTES 

Purpose 

44. The purpose of this Part is to provide mechanisms for dealing with cases of cross-board 
insolvencies and to promote 

(a) cooperation between the courts and other competent authorities in Canada with those of foreign 
jurisdictions in cases of cross-border insolvencies; 

(b) greater legal certainty for trade and investment; 

(c) the fair and efficient administration of cross-border insolvencies that protects the interests of 
creditors and other interested persons, and those of debtor companies; 

(d) the protection and the maximization of the value of debtor company’s property; and  

(e) the rescue of financially troubled businesses to protect investment and preserve employment. 

 

Definitions 

 45. (1) The following definitions apply in this Part. 

“foreign court” 

« tribunal étranger » 

“foreign court” means a judicial  or other authority competent to control or supervise a foreign 
proceeding. 

“foreign main proceeding” 

« principale » 

“foreign main proceeding” means a foreign proceeding in a jurisdiction  where the debtor company 
has the centre of its main interests. 

“foreign non-main proceeding” 

« secondaire » 

“foreign non-main proceeding” means a foreign proceeding, other than a foreign main proceeding. 

“foreign proceeding” 

« instance étrangère »  
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“foreign proceeding” means a judicial or an administrative proceeding, including an interim 
proceeding, in a jurisdiction outside Canada dealing with creditors’ collective interests generally 
under any law relating to bankruptcy or insolvency in which a debtor company’s business and 
financial affairs are subject to control or supervision by a foreign court for the purpose of 
reorganization. 

“foreign representative” 

« représentant étranger » 

“foreign representative” means a person or bod y, including one appointed on an interim basis, who 
is authorized, in a foreign proceeding respect of a debtor company, to 

(a) monitor the debtor company’s business and financial affairs for the purpose of 
reorganization;  or 

(b) act as a representative in respect of the foreign proceeding. 

Centre of debtor company's main interests 

(2) For the purposes of this Part, in the absence of proof to the contrary, a debtor company’s registered 
office is deemed to be the centre of its main interests. 

 

Application for recognition of a foreign proceeding 

46. (1) A foreign representative may apply to the court for recognition of the foreign proceeding in 
respect of which he or she is a foreign representative. 

Documents that must accompany application 

(2) Subject to subsection (3), the application must be accompanied by 

(a) a certified copy of the instrument, however designated, that commenced the foreign 
proceeding or a certificate from the foreign court affirming the existence of the foreign proceeding; 

(b) a certified copy of the instrument, however designated, authorizing the foreign 
representative to act in that capacity or a certificate from the foreign court affirming the foreign 
representative’s authority to act in that capacity; and 

(c) a statement identifying all foreign proceedings in respect of the debtor company that are 
known to the foreign representative. 

Documents may be considered as proof 

(3) The court may, without further proof, accept the documents referred to in paragraphs (2)(a) and 
(b) as evidence that the proceeding to which they relate is a foreign proceeding and that the applicant 
is a foreign representative in respect of the foreign proceeding. 

Other evidence 
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(4) In the absence of the documents referred to in paragraphs (2)(a) and (b), the court may accept any 
other evidence of the existence of the foreign proceeding and of the foreign representative’s authority 
that it considers appropriate. 

Translation 

(5) The court may require a translation of any document accompanying the application. 

 

Order recognizing foreign proceeding 

47. (1) If the court is satisfied that the application for the recognition of a foreign proceeding relates 
to a foreign proceeding and that the applicant is a foreign representative in respect of that foreign 
proceeding, the court shall make an order recognizing the foreign proceeding. 

Nature of foreign proceeding to be specified 

(2) The court shall specify in the order whether the foreign proceeding is a foreign main proceeding 
or a foreign non-main proceeding. 

 

Order relating to recognition  of a foreign main proceeding 

48. (1) Subject to subsections (2) to (4), on the making of an order recognizing a foreign proceeding 
that is specified to be a foreign main proceeding, the court shall make an order, subject to any terms 
and conditions it considers appropriate, 

(a) staying, until otherwise ordered by the court, for any period that the court considers 
necessary , all proceedings taken or that might be taken against the debtor company under the 
Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act; 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or 
proceeding against the debtor company; 

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or 
proceeding against the debtor company; and 

(d) prohibiting the debtor company from selling or otherwise disposing of, outside the 
ordinary course of its business, any of the debtor company's property in Canada that relates to the 
business and prohibiting the debtor company from selling or otherwise disposing of any of its other 
property in Canada. 

Scope of order 

(2) The order made under subsection (l) must be consistent with any order that may be made under 
this Act. 

When subsection (1) does not apply 
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(3) Subsection (1) does not apply if any proceedings under this Act have been commenced in respect 
of the debtor company at the time the order recognizing the foreign proceeding is made. 

Application of this and other Acts 

(4) Nothing in subsection (l) precludes the debtor company from commencing or continuing 
proceedings under this Act, the Bankruptcy and Insolvency Act or the Winding-up and Restructuring 
Act in respect of the debtor company. 

 

Other orders 

49. (l) If an order recognizing a foreign proceeding is made, the court may, on application by the 
foreign representative who applied for the order, if the court is satisfied that it is necessary for the 
protection of the debtor company’s property or the interests of a creditor or creditors, make any order 
that it considers appropriate, including an order 

(a) if the foreign proceeding is a foreign non-main proceeding, referred to in subsection 48(1); 

(b) respecting the examination of witnesses, the taking of evidence or the delivery of 
information concerning the debtor company’s property, business and financial affairs, debts, 
liabilities and obligations; and 

(c) authorizing the foreign representative to monitor the debtor company’s business and 
financial affairs in Canada for the purpose of reorganization. 

Restriction 

(2) If any proceedings under this Act have been commenced in respect of the debtor company at the 
time an order recognizing the foreign proceeding is made, an order made under subsection (1) must 
be consistent with any order that may be made in any proceedings under this Act. 

Application of this and other Acts 

(3) The making of an order under paragraph (1)(a) does not preclude the commencement or the 
continuation of proceedings under this Act, the Bankruptcy and Insolvency Act or the Winding up 
and Restructuring Act in respect of the debtor company. 

 

Terms and conditions of orders 

50. An order under this Part may be made on any terms and conditions that the court considers 
appropriate in the circumstances. 
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